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Plaintiff Awarded $4.2 Million
Against DuPont in Toxic Carpet Suit

Q‘ by Cindy Duehring

manufacturer cannot bury its head in the sand and
later claim that it did not and could not have
known of the danger which it is causing when it
has the ability to make these determinations,” stated the judge
in a landmark $4.2 million ruling against E.I. duPont de
Nemours and Company for damages caused by its
“unreasonably dangerous™ product, DuPont Certified Stain-
master Carpel.(1) DuPont is appealing the decision. The case
was tricd in the 12th Judicial District Count in Louisiana.
Plaintiff’s attorney Jeflery Spcer of Doucet-Specr in
Lafayette, Louisiana, states, “On a personal level | was very
pleased with the cutcome. However, on a larger scale, I am
disturbed by the fact that a product such as DuPont Stainmaster
carpeting could be placed into so many American homes with-
out any regard for its chemical contents or the effects which it
may have upon consumers or their families.”
Shortly after having DuPopt Certified Stainmaster Carpet
.installed in his home in November of 1992, plaintiff Andre
Caubarreaux developed sinus and respiratory problems. Before
the carpet installation, Caubarreaux was in good health. Other
individuals also expericnced health problems after the installa-
tion, but Caubarreaux’s symptoms continued to progress over
time. Eventually he rcceived a diagnosis of chronic asthma
and bronchitis. On two scparate occasions after the installa-
tion, Caubarreaux traveled away from his home. During those
trips his condition improved, but worsened again upon return-
ing home. His health continued to deteriorate until he suffered
- respiratory failure which required hospitalization. In the hos-
pital, away from the carpet, his health improved again.(1)
Through a process of elimination, Caubarreaux’s primary

treating physician, ear, nose, and throat specialistDr, Donna® -

Breen came to the conclusion that the DuPont ‘carpet “was
more probably than not the cause of Caubarreaux’s illness.”

Two of his other treating physicians, pulmonologist Dr. Gary
Guidry and family practitioner Dr. Warren Plauche, also testi-
fied that “it was more probable than not that the plaintiff's in-
jury was caused by the carpeting. The Court is further com-
pelled lo finding that the carpet was the cause of Caubarreaux’s
illness by the unrebutted testimony of Caubarreaux and his
trcating physicians that his condition improved following the
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removal of the carpeung from his home. Although Caubar-
reaux's condition did improve following the removal of the
carpet from his home, the testimony of the treating physicians
was that he would continue to suffer from asthma for life, that
his life span would likely be shortened up to ten years by the
exposure, and he would remain steroid dependent for life in an
effort-to combat the affects of his illness. The medication re-
quired to treat Caubarreaux’s condition, namely steroids,
would likely lead to other health problems to Caubarreaux.”(1)
For many years, the carpet industry has been aware of
chemical injury claims against their products. By April, 1991,
the Consumer. Product Safety Commission (CPSC) had re-
ceived at least 500 consumer complaints according to a con-
sumer alert “Chemicals in New Carpets Pose Potential Health
Problems” issued by Attorney General Robert Abrams of the
New York State Department of Law.(2) The complaints ad-
dressed a wide variety of carpets. The consumer alert wams
that carpet is a complex blend of as many as 120 chemicals.
Some of the hazardous chemicals that carpet may emit include
pesticides (such as antimicrobials), neurotoxic solvents such as
toluene and ‘xylene, and the potent carcinogen benzene.
Formaldehyde and other toxic volatile organic compounds
(VOCs) are also commonly emitted from carpets.(2-6) Ad-
verse health effects listed in the consumer alert include fiu-like
symptoms, rashes, worsened respiratory conditions, asthma,
and multiple chemical sensitivities or “hypersensitivity to a
broad range of consumer products: such hypersensitivity may
persistevenif the carpet is removed.”(2)
ms opening statement at an October 1, 1992, Sen-
ate hearing on Anderson’s carpet toxicity research
and consumner complaints of carpet-related illness,
Representative Bernard Sanders noted that thou-
sands of consumers had reported such illnesses from carpet,
and that even the U.S. Environmental Protection Agency
(EPA) removed the problem carpet from its headquaners build-
ing “after many employees complained of experiencing carpet-

’ related heallh problems.™(7)

£ At least one out of every four new carpet samples tested by
the biological health effect testing lab, Anderson Laboratories

in Dedham, Massachusetts, caused severe respiratory, neuro-
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logical, or neuromuscular abncrmalities in mice exposed to air
blown over the carpets.
mcthod Dr. Rosalind Andcrson uscd was a standard tncthed de-

veloped by Dr. Yves Alaric for the U.S. military to test for the’

prescnce of nerve gasses.(8-12)

EPA duplicated Anderson’s findings in a sidc-by-side test
conducted at Anderson Labs. The Carpct and Rug Institute
(CRI) hired Alarie lo investigate Anderson's work and see if he
could duplicate her findings.(10,14) At a sccond congressional
hearing on carpet toxicity held June 11, 1993, Alarie testified
Anderson’s protocol was sound and “her results are perfectly re-
producible in my laboratory,” which didn't stop the Carpel and
Rug Institute (CRI) from instituting a campaign to discredit her
work.(10, 14-15) An internal Monsanto memorandum obtained
during discovery for another carpet case revealed behind the
scenes discussions on how to “erode the credibility of the Ander-
son study....The key is to discredit her methodology, results and
motives. We nced to be careful with this tactic. It may be neces-
sary to publicly discredit and disgracc her..."(16) In spitc of the
misinformation widely circulated and attested to by the carpet
induslry, the court allowed testimony and testing results by An-
derson to be admilted as evidence in Caubarreaux's casc.

recent peer-reviewed study published by Anderson re-

ports on the results of over 500 experiments conducted on

more than a dozen samples purchased from carpet stores
as well as 300 carpet samples submitted by consumers with
health complaints associated with the carpets. The exposure
‘tests were conducted along with sham exposures on other mice
10 scrve as uncxposed controls in the experiments, The objeclive
health effects found in the exposed animals correlated with tle
human complaints. No one brand was implicated, instead, An-
derson noled “each carpel appeared to have its own mixture of
toxic effects presumably reflecting its complex mixture of loxic
emissions.”(17)

At the trial addressing the DuPout Certificd Stainmaster
Carpet, DuPont claimed the complaint of injury submitted by
Caubarrcaux was one of the only complaints it cver received out
of thousands of sales of that particular product. However, a
DuPont employee testified she had taken over 100 complaint
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Some mice even died. The testing
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calls at DuPont regarding the Stainmaster Carpet. In addition,
the plaintiffs submitted into evidence 150 writlen complaints re-
ccived by DuPoul regarding the carpet.(1)

In spite of all this, DuPont neither tested the carpet nor
placed warnings on it. The judge noted in the Reasons For Rul-
ing dated September 19, 1996, “Despite the ability to test,

. DuPont has never done any testing of its carpet and has never

attempted to prevent the introduction of harmful substances into
its product.” This lack of testing and care on the part of the
manulaciurer nullified DuPont’s argument that if its product is
unrcasonably dangerous, then it should not be held liable since
it “did not know and could not have known™ of the carpet’s
“potential harmful qualities under R.S. 9:2800.59. This argu-
ment is withoul merit since 9:2800,59 inherently requires that a
manufacturer test its product to insure that il is safe for its in-
tended use,” the judge concluded.(1)

For this lawsuit, both testing by an independent lab and test-
ing by a DuPont scientist using the “well-known, scientifically
accepted™ procedures of gas chromatography and mass spec-
trometry found the presence of the plasticizer caprolactam, a
pritne cdndidate for causing Caubarreaux’s symptoms. The
plaintifl’s industrial hygicnist, Dr. Kenneth Recd, found the
presence of a number of chemicals that are known to cause respi-
ratory problems like those suffered by Caubarreaux. Reed took
this information a step further, and performed reverse halfl-life
calculations to determine the level of caprolaciam that would
have been present at the lime just aflcr the carpet installation.
Using the emissions level that the DuPont scientist, Dr. Char-
lene Bayer, found in Caubarreaux’s carpet — which was lower
than the level established by Reed’s lestmg — Reed was still
able to show that the level of caprolactam emissions after instal-
lation “exceeded safe levels of emissions (o both households and
industrial settings.”(1) -

Reed’s testing identified 42 other chemicals ofIgassing from
Caubarreaux's DuPont Certified Stainmaster Carpel. A sum-
mary of the lesting report states Caubarreaux’s carpet “probably
offgassed organics at a rate of up to 100 times or higher than
what would have been expected of a ‘normal’ carpet. Such off-
gassing could be expecled to produce significant exposure ef-

EDITOR-IN-CHIEF

John Wllson

DESIGN
LEGAL ADVISOR

Lolr, and Horak

subscription ard information requests to:

Medical & Legal Briefs: A Referenced Compendium of Chemical Injury 1SSN 1086-9921 :
Published hxmonlhly (six issues per year) by Environmental Access Research Network (EARN) a nonprofit 501(c)3 research and education
| service. EARN is a member of the American Library Association and Ute Association of College and Research Libraries. Profits from
EARN's services and tax-deductible donahcns are used to expand EARN's research lthry and services,

Cmdy Duchring, American Medical Wnlers Msocmuon. American Sociely
of Indexers, and the Library and Information Tecluiology Association

ShellcyA Horak, Esq., antcr in the Iuw finm of Bnmn. Sar. Goodwin,

Unless otherwise noted, all articles are written by Cindy Duehring

Copyright 1996 ®© by Environmental Access Research Network. All rights memd Except for the electronic media, permission Is hereby granted
to reprint unedited portions of this newsletter provided full credil is given, the author is fisted, and the address for subscription information is also
lisled. Permission is not granted lo reprint arlicles in any form on tha Internst or olher elecironic media. A list of back [ssues is avaliable upon request.
No endorsement of any product or service offered by any advertisement Is intended or Imptied by publicalion. This newaletter Is for informational
purposes only. Palients should consuit with qualified physicians for disgnosis and treatment, and with attorneys (or legal advice. Third class posiage
paid from Willisten, North Dakota. Subscription rates are: $30 Individuals; $45 Nonprofit Organizations; $60 Businesses and Prolessicnals. Address

Medical & Lepal Briefs
P.O. Box 1089, Minot ND 58702-1089 Phone: (701) 859-6363




o)

Vol. 2, No. 4 1997

fects. The effects of this sxposure could be expected to include
severe irritations of the upper respiratory tract, and lungs. Most
all the chemicals found arc irritants. Some are neurotoxic, af-
fecting the central nervous sysiem.” The summary describes the
advetsce health effects associated with the most significant off-
gassing chemicals from the sample, including the cholinesterase
nerve enzyme inhibitor tributylphosphate; a chemical associated
with the destruction of red blood cells (hemolysis) and nerve
damage, butoxyethanol;, and a low molccular weight silicone
compound, decamethylcyclopentasiloxane, a severe irritant
which is aiso linked to cancer, lymph node disease
(lymphadenopathy), and autoimmune diseases from its use in
prosthetic devices.(23)

he carpet was also tested at Anderson Labs. The court

gave “greatest weight™ to Reed's testing and testimony,

as compared to that of Anderson. Although the judge
“did not place much weight” in the testing methodology used by
Anderson Labs, he still found it admissible to the court and rele-
vant to the case. A videotape of the Anderson's testing of the
Caubarreaux carpet was also entered into evidence, and the ef-
fects on the mice correlated well with Reed's findings of irritant
and neurotoxic chemicals. Bayer was initially listed by DuPont
as their only witness for the carpet lesting. However, DuPont
did not call on her to testify at the trial. “It is presumed therefore
that Dr. Bayer"s testimony would have confirmed Dr, Reed and
Dr. Anderson or would have been otherwise unfavorable to
DuPont,” the court stated. “Since this was the only witness for
DuPont that actually tested the carpet and was not called (o tes-
tify, then the presumption that the testimony would be unfavor-
able should apply.”(1) ' P o

Because not one of DuPont’s remaining witnesses could tes-
tify regarding the chemical contents of Caubarreaux's carpet or
any other Stainmaster carpel, the court considered their testi-
mony regarding the safety of the carpet mere “speculation™ —
except for one of DuPont’s experts® admission of the “temporal
relationship between the carpet and the injury.” Although the
independent medical examiners’ (IME) testimony supported the
conclusion that Caubarreaux had asthma and would require life-
long medication, they disagreed with Caubarreaux's treating
physicians as to carpet being the cause of the asthma, However,
because the IMEs only saw the plaintiff once, the court afforded
“greater weight of evidence™ to the opinions of the treating

.physicians.(1).

The court concluded: “Considering the testimony of the
treating physicians regarding the carpet's cause of injury to the
plaintifl and the unrebutted testimony of the scientists which
tested the carpet and found il to be dangerous, the weight of the
evidence easily preponderates to a finding that the DuPont Ceni-
fied Stainmaster Carpet was unreasonably dangerous in con-
struction and composition pursuant to R.S. 9:2800.55. Further-
more, because DuPont witnesses agreed that there were no de-
sign parameters used to insure that only safe chemicals were
used in the production of the final product and that dangerous
levels of chemical emissions were found present upon lesting by
the plaintifl then the evidence also prcponderates to a finding
that the carpet is unrcasonably dangerous in design pursuant to
R.S. 9:28800.56. The evidence at trial also confirmed that de-
spite the presence of dangerous chemicals in its product, DuPont
did nol provide a warning regarding the potential harmful af-
fects which the carpet might have on a consumer such as

¢ .
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Caubarreaux.”(1)

The need for a warning label on carpets to protect con-
sumers has also been the subject of a fierce batile for a number
of years. Twenty-six state attorneys general signed on to a peti-
tion to the CPSC to require consumer warning labels on carpet.
The petition was initially filed by New York Altorney General
Robert Abrams in April, 1991.(18-19) CPSC refused to even
docket their petition, and then lent its name along with EPA to
CRI's public relations campaign called the green tag pro-
gram.(10, 18, 20) Even though it only involved testing one car-
pet sample from one carpet type once a year for total VOC emis-
sions, the program gave green lag labels to carpets in the
stores.(10, 18) . :

At the first carpet hearing, Representative Sanders called
the green tag program “an advertising strategy, not a plan to
protect the public health.”(7) Four state attorneys general from
New York, Vermont, Connecticut, and Oregon published a re-
port warning consumers about the “misleading” nature of the
program.”(18) Total VOCs do not reflect biological health ef-
fects because they do not identify and quantify the individual
chemical ingredients in the product. Nor do total VOCs reveal
anything about possible syncrgistic effects whereby chemical
combinations greatly enhance the toxicity of individual chemi-
cals. CPSC's endorsement of this program flew in the face of its
own report which stated that measuring total VOCs is “probably
not adequate as a standard to protect health” and recommended
the biological health effect testing method developed by Alarie.(3)

Because of the CPSC's failure (o act, the same four attor-
neys general who released the consunter report entered into di-
rect negotiations with CRI along with the Consumers Union and
the Consumer Federation of America. The end result was a
compromise label endorsed and recommended by CRI. Con-
cerncd that the label wasn't worded strongly cnough o protect
consumers and that it wouldn't be large enough or placed con-
spicuously enough to be noticed by consumers, the Consumers
Union and the Consumer Federation of America did not offi-
cially endorse the final label.(2 1-22) '

DuPont is a member of CRI, and DuPont's employee and
product steward of the Stainmaster carpet, Alan Luedtke, as-
sisted in the production of the warning label. The judge in the
Caubarreaux case stated, “Despite the assistance of drafting a
warning for CRI and the recommendation to provide the warn-
'ing to consumers, DuPont did not issue a warning and therefore
the preponderance of the evidence also supports the conclusion
that the carpet is unreasonably dangerous due to the failure to
warn under R.S. 9:2800.57."(1)

he court also found that the use of the word “certified"

and the Stainmaster television advertisements showing

the product being used safely by children were mislead-

ing: “Pursuant to R.S. 9:2800.58 the advertisements do lead the
viewer to the conclusion that a warranty of safety exists and as
such the defendant has failed to conform to the warranty and its
product is unreasonably dangerous on these grounds as well.”(1)
DuPont also tried to get off by claiming it wasn't really the
manufacturer of DuPont Certified Stainmaster Carpet, bul that
it was just marketed as a DuPont product. However; a piece of
Stainmaster carpet clearly labeled “DuPont™ was entered into
evidence and the judge noted “R.S. 9.2800.53(a) defines manu-
facturer as “a person or entity who labels a product as his own or
who otherwise holds himself out to be the manufacturer of the



Page 4

product.” This defense is therefore without merit and the evi-
dence clearly supports the conclusion that DuPont was the man-
ufacturer of this carpet.”(1)

Caubarreaux suffers constantly from trouble breathing and
a cough, and his limited endurance was evident when he testi-
fied. Because of the limitations on Caubarreaux's heaith, Dr.
Comelius Gorman, the plaintiff°'s vocational rehabilitationist,
testified that “Caubarreaux would be considered totally disabled
under all Federal and State guidelines for the assessment of dis-
ability. Dr. Gorman testified that but for plaintiff's ability to
work from his home as a stock broker he would be totally dis-
abled. According to Gorman, Caubarreaux has lost the capacity
to run a brokerage firm, which he was qualified to do before his
injury.”(1) Caubarreaux was awarded $2.25 million for general
damages and $1,904,550 for total economic loss, $22,413.92 for
medical expenses and $50,000 for loss of consortium for a total
of $4,226,963.92.(1)

Perhaps this will help motivate industries to start paying
attention to the chemicals they usc in their consumer products.
Even belter yet, maybe they will decide that the cost and incon-
venience of testing full preduct formulations for toxicity and bio-

logical health effects is worth il hefore an economically signifi-

cant number of consumers are poisoned and injured by their

products, thereby significantly adding to the cost side of their

cost-benefit product analyses.
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Review Summarizes Evidence
for Silicone Implant Problem

Because of the public controversy over silicone breast implants,
many people do not realize that it’s not just breast implants that
are capable of causing silicone-induced health problems. One
example is the health problems that can occur from the silicone
in Norplant birth control implants. [See “Silicone and Norplant

Cause Immune and Endocrine Effects” in Medical & Legal

Briefs 2(2): 6-7 (1996).] In addition, researchers note,
“Problems with silicone implants have becn described with pe-
nile implants, testicular implants, joint implants, orbital im-
plants, and breast implants. Nevertheless, the manufaciurers
and defense attorneys, and their team of experts, claim ‘siliconc
is safe," and ‘there is no causation.” We have summarized the
scientific evidence showing that causation exists, and review the
crileria to be utilized by physicians to establish causation.™

The review article succinctly summarizes the available data
from the peer-reviewed literature and shows how the evidence
clearly meets all the generally accepted 5-point scientific criteria



